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Court of Appeals of the District of Columbia. 


No. 3826. 

John Smith, Plaintiff in Error, 

vs. 

The United States of America. 


1 In the Police Court of the District of Columbia, December 

Term, 1921. 

No. 245,521. 

United States 
vs. 

Robert Latimer and John Smith. 

Information for Violation National Prohibition Law. 

Be it remembered, That in the Police Court of the District of 
Columbia, at the City of Washington, in the said District, at the 
times hereinafter mentioned, the following papers were filed and 
proceedings had in the above entitled cause, to wit: 

December 15,1921. Information filed—Two Counts. 

8,1921. Recognizance in the sum of $1,000 entered into 
to appear in the Police Court, D. C. P. F. 
O’Connor, Surety. 

December 15,1921. Plea of not guilty entered. 

Jury trial demanded. 

Continued to December 22, 1921. 

Continued to January 12, 1922. 

Continued to January 19, 1922. 

January 19,1922. Personal recognizance of Witness Moore taken 

for appearance. 

January 19,1922. Jury impanelled and sworn to try the issue 

joined. 

Jury respited and case continued to January 
20, 1922. 


1—3826a 



2 JOHN SMITH VS. UNITED STATES OF AMERICA. 

January 20,1922. Jury retire to consider their verdict. 

Jury return and upon their oath say defendant 
Smith is guilty as charged in the informa¬ 
tion in the first Count and not guilty as 
charged in the information in the second 
Count. 

Defendant Latimer, verdict not guilty as to both 
Counts. Judgment—not guilty as to both 
Counts; defendant discharged. 

Counsel for the defendant gives notice of his 
intention of filing a motion for a new trial. 

Defendant released on subsisting bonds. 

January 25,1922. Motion for a new trial filed. 

Continued to February 6, 1922. 

February 10,1922. Motion for a new trial overruled. 

Judgment guilty—Sentence; to be committed 
to the Washington Asylum and Jail for the 
term of one hundred and eighty days. 

Exceptions taken to rulings of Court on matters 
of law and notice given by defendant in open 
Court, at the time of said rulings, of his in¬ 
tention to apply to a Justice of the Court of 
Appeals for a writ of error. 

Appeal bond set at $1,000. 

2 

February 10,1922. Recognizance in the sum of $1,000, Entered 

into on writ of error to Court of Appeals, 
D. C., upon the Condition that in the event 
of the denial of the application for a writ 
of error, the defendant will, within five days 
next after the expiration of ten days, appear 
in Police Court and abide by and perform 
its judgment, and that in the event of the 
granting of such writ of error, the defendant 
will appear in the Court of Appeals of the 
District of Columbia and abide by and per¬ 
form its judgment in the premises. P. F. 
O’Connor, Surety. 

February 13,1922. Bill of Exceptions presented and filed. 

Time for settling Bill of Exceptions extended 
to April 7, 1922. 

April 7,1922. Bill of Exceptions settled, signed and sealed. 

May 16,1922. Writ of emu: received from the Court of Ap¬ 
peals. 

May 25,1922. Assignment of Errors filed. 

Designation of Record filed. 

June 1,1922. Copy of Record and proceedings, together with 

Writ of Error, transmitted to the Court of 
Appeals. 
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3 In the Police Court of the District of Columbia, December 

Term, A. D. 1921. 

District of Columbia, ss: 

Peyton Gordon, Esquire, Attorney of the United States in and 
for the District of Columbia, who, for the said United States, 
prosecutes in this behalf, by Ralph Given, Esquire, one of his 
assistants, comes here into Court, at the District aforesaid, cm the 
ninth day of December in the year of our Lord one thousand nine 
hundred and twenty-one in this said Term, and for the said United 
States, gives the Court here to understand and be informed, on the 
oath of one Hubert E Brodie that one Robert Latimer and John 
Smith late of the District aforesaid, on the eight- day of Decem¬ 
ber in the year of our Lord one thousand nine hundred and twenty- 
one with force and arms, at the District aforesaid, and within the 
jurisdiction of this Court, did then and there unlawfully sell a 
certain intoxicating liquor to wit a liquid compound containing 
more than one half of one per cent of alcohol by volume and 
being then and there fit for use as a beverage against the form of 
the statute in such case made and provided, and against the peace 
and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in 
this behalf, prosecutes for the said United States, in manner and 
form as aforesaid, prays the consideration of the Court here in 
the premises, and that due proceedings may be had against the 
said Robert Latimer and John Smith in this behalf to make them 
answer to the said United States touching and concerning the 
premises aforesaid. 

PEYTON GORDON. 

4 In the Police Court of the District of Columbia, December 

Term, A. D. 1921. 

District of Columbia, ss: 

Peyton Gordon, Esquire, Attorney of the United States in and 
for the District of Columbia, who, for the said United States, 
prosecutes in this behalf, by Ralph Given, Esquire, one of his 
assistants, comes here into Court, at the District aforesaid, on the 
ninth dav of December in the year of our Lord one thousand nine 
hundred and twentv-one in this said Term, and for the said United 
States, gives the Court here to understand and be informed, on the 
oath of one Hubert E. Brodie that one Robert Latimer and John 
Smith late of the District aforesaid, on the eight- day of Decem¬ 
ber in the year of our Lord one thousand nine hundred and twenty- 
one with force and arms, at the District aforesaid, and within the 
jurisdiction of this Court, did then and there unlawfully pos-ess a 
certain intoxicating liquor to wit a liquid compound containing 
more than one half of one per cent of alcohol by volume and 
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being then and there fit for use as a beverage against the form of 
the statute in such case made and provided, and against the peace 
and Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in 
this behalf, prosecutes for the said United States, in manner and 
form as aforesaid, prays the consideration of the Court here in 
the premises, and that due proceedings may be had against the 
said Robert Latimer and John Smith in this behalf to make them 
answer to the said United States touching and concerning the 
premises aforesaid. 

PEYTON GORDON, 

Attorney of the United States in and 

for the District of Columbia. 
Bv RALPH GIVEN, 

His said Assistant. 


Personally appeared Hubert E. Brodie before me this ninth day 
of December, A. D. 1921 and being duly sworn according to law 
doth declare and say that the facts as set forth in the foregoing in¬ 
formation are true. 

RALPH GIVEN, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

[Endorsed:] 1500 #1 ea. 1000 #2 on bond O/C. No. 245,521. 
United States vs. Jury Trial Demanded Robert Latimer, Jury Trial 
Demanded John Smith. Viol. National Prohibition Law. 12/15/21. 
P. N. G., J. T. D. Witnesses: Hubert E. Brodie, M. P.; Guy Rone, 
M. P.; F. T. Rose, I. R.; William Moore, 1715 8th St. N. W.; 
William M. Mason, 828 12th St. N. W. 1/19/22. P. R. of witness 
Moore. 1/20/22. 1st C. Verdict guilty as to Deft. Smith. 1st C. 
Verdict not guilty as to Deft. Latimer. 2nd C. Verdict not guilty 
as to both Defts. Notice of motion for a new trial. Deft, enlarged 
on subsisting bonds. 12/15 12/22 1/19. Jan. 25, 1922, Motion 
for a new trial filed #2 2/10/22. #2 Motion new trial overruled. 

180 da-s ex. noted <fe notice given of dfts. intention applying Ct. Ap. 
writ error. Appeal bond set at $1,000. Recognizance in the sum 
of $1,000.00 Entered into on writ of error to Court of Appeals D. C. 
upon the Condition that in the event of the denial of the applica¬ 
tion for a writ of error, the defendant will, within five days next 
after the expiration of ten days, appear in Police Court and abide 
by and perform its judgment, and that in the event of the grant¬ 
ing of such writ of error, the defendant will appear in the Court 
of Appeals of the District of Columbia and abide by and perform 
its judgment in the premises. P. F. O’Connor, Surety. 2/13/1922. 
Bill of exceptions presented & filed. Filed Dec. 15, 1921. F. A. 
Sebring, Clerk Police Court D. C. 1/25 2/6 3/3 3/8 3/11. Time 
for settling Bill of exceptions extended to April 7, 1922. April 7, 
1922, Bill of exceptions settled, signed & sealed. May 16, 1922, 
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Writ of error rec’d from Court of Appeals. May 25, 1922, Assign¬ 
ment of Errors filed, Designation of Record filed. June 1, 1922, 
Copy of record and proceedings, together with Writ of Error, trans¬ 
mitted to the Court of Appeals. 

5 In the Police Court of the District of Columbia. 

No. 245,521. 

United States 
vs. 

John Smith, et al., Defendants. 

Motion for a New Trial. 

Now comes the defendant, by his attorney, and moves the Court 
for a new trial in the above entitled cause for the following among 
other reasons: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury by 
the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in refusing to admit evidence contrary 

to law. 

6. That the Court erred in admitting evidence contrary to law. 

7. That new and material facts have come to light since the trial. 

(Signed) JAMES A. O’SHEA, 

Attorney for Defendant. 


Assistant U. S. Attorney , 

in and for Dist. of Columbia: 


Please take notice that I will call the above motion to the attention 
of one of the Judges of the Police Court of the District of Columbia 
on Tuesday the 31st day of January A. D., 1921 at ten (10) o clock, 
A. M. or as soon thereafter as counsel may be heard. 


► 


(Signed) 


JAMES A. O’SHEA, 
Attorney for Defendant. 


t 
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6 In the Police Court of »the District of Columbia, Holding a 

United States Term. 

U. S. No. 245,521. 

United States 
vs. 

John Smith, Defendant. 

City of Washington, 

District of Columbia, ss: 

James A. O’Shea, being first duly sworn on oath deposes and says 
that he is a citizen of the United States, resident of the District of 
Columbia, a member of the Bar of the Supreme Court of the District 
of Columbia, and counsel of record in the case of United States, vs. 
John Smith, U. S. No. 245,521, charged with a violation of the 
National Prohibition Act; that defendant asked for a Jury Trial, 
which was set down on the 20th day of January, A. D., 1922; that 
your affiant on the 20th day of January, A. D., 1922 informed the 
Court at the noon recess of Police Court that he was, and expected to 
be engaged in the Supreme Court of the District of Columbia, before 
the Honorable Chief Justice McCoy, in Criminal Division No. Two, 
in the case of United States v. Clifton Brown, Criminal No. 38566; 
that affiant informed Judge Hardison of the Police Court that he 
was so engaged: that there were a number of other jury cases, so 
affiant is informed and believes, and therefore avers, ready to be tried 
in the Police Court ; about 3:20, P. M. Chief Justice McCoy at the 
instance of affiant, telephoned Judge Hardison to the effect 

7 that affiant had been actually engaged before him and that 
the jury in the Clifton case in the Supreme Court of the 

District of Columbia had just gone out and it might be necessary 
to give further instructions to the jury; that affiant should be per¬ 
mitted to remain in attendance at the Supreme Court of the Dis¬ 
trict of Columbia: that immediately after he had finished before 
Chief Justice McCoy, about 3:45, in afternoon, affiant rushed to the 
Police Court and was astonished to find, that despite the arrange¬ 
ment, the Police Court Judge Hardison had seen fit to start the 
trial of defendant without his counsel being present; that the case 
had actually started and a witness was on the stand at the time 
counsel arrived; that the jury had been impanelled and counsel 
noted an exception to the court going ahead with the case without 
counsel being present, especially after what had transpired dur¬ 
ing the day, when counsel had notified the Court that he expected 
to be engaged in another Court, and then had the Chief Justice 
call up Judge Hardison that affiant was engaged in Criminal Court 
No. Two; that the testimony was started again. That affiant feels 
that the rights of his client have been prejudiced by forcing him to 
trial in the absence of counsel; that new counsel unfamiliar with 
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the case had been assigned by the Court: that the action of the 
Court was prejudicial and arbitrary. 

(Signed) ' JAMES A. O'SHEA. 

Subscribed and sworn to before me this 25th day of January 
A D 1922 

’’ (Signed) ANNA L. COOKE, 

Notary Public, D. C. 

8 [Endorsed:] U. S. No. 245,521. United States vs. John 

Smith, et al. Motion for New Trial and Affidavit. Filed 
Jan. 25, 1922. F. A. Sebring, Clerk, Police Court, D. C. James 
A. O'Shea, Atty. for defendant. 


9 Recognizance. 

In the Police Court of the District of Columbia. 

The 10th day of February A. D. 1922. 

On Writ of Error to the Court of Appeals of the District of Columbia. 

The United States 
vs. 

John Smith. 

The defendant, and P. F. O’Connor surety, acknowledge them¬ 
selves to be indebted to the United States, District of Columbia, in 
the sum of One Thousand Dollars, lawful money of the United 
States, to be levied of their and each of their goods and chattels, land 
and tenements, upon condition, nevertheless, that whereas the said 
defendant was on the 10th day of February 1922, convicted in the 
Police Court of the District of Columbia of Vio. National Prohibition 
Law and it was thereupon adjudged by said Court that said defend¬ 
ant to be committed to the Work-house, to be imprisoned in Jail for 
the term of one hundred and eighty days; and whereas the said de¬ 
fendant has taken exceptions to the rulings of the Court upon mat¬ 
ters of law in said trial and having given notice in open court of his 
intention to apply for* a writ of error to a justice of the Court of 
Appeals of the District of Columbia: Now, therefore, if said defend¬ 
ant shall, in the event of a denial of his application for said writ of 
error, within five days next after the expiration of ten days from the 
date hereof, appear in the Police Court and abide by and perform its 
judgments in the premises, and in the event of the granting of such 
writ of error he shall appear in the Court of Appeals of the District 
of Columbia and prosecute said write of error and abide by and per¬ 
form its judgments in the premises, then this recognizance to be 
void and of no force. 

(Signed) JOHN SMITH. 

(Signed) P. F. O'CONNOR. 



8 


JOHN SMITH VS. UNITED STATES OF AMERICA. 


February 10 A. D. 1922. 

I certify that the above recognizance was acknowledged in open 
court, the tenth day of February, A. D. 1922; and that the sufficiency 
of said surety was approved by the Judges of said Police Court. 

Witness my hand and the seal of said Court. 

[Seal Police Court of District of Columbia.] 

(Signed) R. B. GOTT, 

Deputy Clerk, Police Court, 

District of Columbia. 

In the Police Court of the District of Columbia. 

Tenth day of February A. D. 1922. 

P. F. O’Connor being duly sworn says that he is worth, over and 
above all his debts and liabilities, the sum of Fifty Thousand Dol¬ 
lars in unincumbered real estate, situated in the District of Columbia; 
that a part of the real property so owned by — is described as fol¬ 
lows: — and is worth the sum of — dollars; That — owns said 
property in fee simple, free and unincumbered by deed of trust, 
mortgage, judgment, or otherwise—. That — is not surety nor 
responsible on subsisting bonds in the Police Court or the Supreme 
Court of the District of Columbia to exceed in the aggregate the 
value of — unincumbered real estate. 

(Signed) P< F. O’CONNOR. 

Witnesses: 


Subscribed and sworn to before me this 10th day of February 
A. D. 1922. 

[Seal Police Court of District of Columbia.] 

R. B. GOTT, 

Deputy Clerk, Police Court, 

District of Columbia. 


[Endorsed:] No. 245,521. Police Court, District of Columbia. 
Recognizance on Writ of Error to the Court of Appeals, D. C. The 

United States vs. John Smith. $1000.-Surety. Taken 

the 10th day of Feby. 1922. R. B. Gott, Deputy Clerk, Police 
Court, D. C. 
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10 In the Police Court of the District of Columbia. 

Holding a United States Branch. 

January Term, A. D. 1922. 

United States 
vs. 

John Smith, Defendant. 

U. S. No. —. 

Defendants Bill of Exceptions . 

Be it remembered that at the trial of this cause which came on for 
hearing on the 19th day of January, A. D. 1922 on an information 
charging the defendant with violating the National Prohibition Act, 
which information is as follows: 

11 In the Police Court of the District of Columbia, December 

Term, A. D. 1921. 

District of Columbia, ss: 


First Count. 

Peyton Gordon, Esquire, Attorney of the United States in and 
for the District of Columbia, who, for the said United States, 
prosecutes in this behalf, by Ralph Given, Esquire, one of his 
assistants, comes here into Court, at the District aforesaid, on the 
ninth day of December in the year of our Lord one thousand nine 
hundred and twenty-one in this said Term, and for the said United 
States, gives the Court here to understand and be informed, on the 
oath of one Hubert E. Brodie that one Robert Latimer, and John 
Smith late of the District aforesaid, on the eighth day of December 
in the year of our Lord one thousand nine hundred and twenty-one 
with force and arms, at the District aforesaid, and within the juris¬ 
diction of this Court, did then and there unlawfully sell certain 
intoxicating liquor to wit a liquid compound containing more than 
one half of one per cent of alcohol by volume and being then and 
there fit for use as a beverage; against the form of the statute in 
such case made and provided, and against the peace and Govern¬ 
ment of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form 
as aforesaid, prays the consideration of the Court here in the prem¬ 
ises, and that due proceedings may be had against the said Robert 
Latimer and John Smith in this behalf to make them answer to 
the said United States touching and concerning the premises afore¬ 
said. 


2—3826a 
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12 In the Police Court of the District of Columbia, December 

Term, A. D. 1921. 

District of Columbia, ss: 

Second Count. 

Peyton Gordon, Esquire, Attorney of the United States in and 
for the District of Columbia, who, for the said United States, prose¬ 
cutes in this behalf, by Ralph Given, Esquire, one of his assistants, 
comes here into Court, at the District aforesaid, on the ninth day 
of December, in the year of our Lord one thousand nine hundred 
and twenty-one in this said Term, and for the said United States, 
gives the Court here to further understand and be further informed, 
on the oath of one Hubert E. Brodie that one Robert Latimer and 
John Smith, late of the District aforesaid, on the eight- day of De¬ 
cember, in the year of our Lord one thousand nine hundred and 
twenty-one with force and arms, at the District aforesaid, and within 
the jurisdiction of this Court, did then and there unlawfully possess 
a certain intoxicating liquor to wit a liquid compound containing 
more than one half of one per cent of alcohol by volume and being 
then and there fit for use as a beverage, against the form of the 
statute in such case made and provided, and against the peace and 
Government of the United States of America. 

Whereupon, the said Attorney of the United States, who, in this 
behalf, prosecutes for the said United States, in manner and form 
as aforesaid, prays the consideration of the Court here in the prem¬ 
ises, and that due proceedings may be had against the said Robert 
Latimer and John Smith in this behalf to make them answer to 
the said United States touching and concerning the premises afore¬ 
said. 

PEYTON GORDON, 

Attorney of the United, States in and 

for the District of Columbia, 

By RALPH GIVEN, 

His said Assistant. 

Personally appeared Hubert E. Brodie before me this ninth day 
of December, A. D. 1921 and being duly sworn according to law 
doth declare and say that the facts as set forth in the foregoing in¬ 
formation are true. 

RALPH GIVEN, 

Assistant Attorney of the United States 

in and for the District of Columbia. 

[Endorsed:! No. 245,521. United States vs. Robert Latimer, 
John Smith. Jury Trial Demanded. Viol. National Prohibition 
Law. 12/14/21. P. N. G.-J. T. D. Witnesses: Hubert E. Brodie, 
M. P. Guv Rone, M. P. F. T. Rose, I. R. William Moore 1715 
8th St. N. W.; William M. Mason, 828 12th St. N. W. l/9/22. : 
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P. R. of witness Moore. 1st C. Verdict guilty as to deft. Stniith. 
1st 0- Verdict Not Guilty as to deft. Latimer. 2 C. Verdict Not 
guilty as to both Defts. 1/20/22. Notice of Motion for a New 
Trial. Defendant Enlarged on Subsisting bonds. Jan. 25, 1922. 
Motion for a new trial filed. #2. 2/10/22. #2. Motion New 

Trial Overruled. 180 das. Ex. noted & notice given of deft’s in¬ 
tention applying Ct. Ap. Writ Error. Appeal Bond set at $1,000. 
1,000. P. F. O’Connor. Filed 1. Dec. 15, 1921. F. A. Sebring, 
Clerk Police Court. 1/25. 2/6. 2/13/22. Bill of Ex. presented 

& filed. Time for settling bill of Ex. extended to April 7, 1922. 
April 7, 1922. Bill of Ex. Settled, Signed & Sealed. 

13 Be it remembered that upon the arraignment of the de¬ 
fendants upon the 15th day of December, 1921, they being 

represented by James A. O’Shea, attorney, entered a plea of not 
guilty and demanded a jury trial. The case was thereupon set down 
for trial upon the 22d day of December, 1921 and upon that date 
continued until January 12, 1922 by reason of the fact that the jury 
had been excused finally on the 16th day of December, 1921. Upon 
January 12th the case was continued by agreement of counsel for 
Government and defendant until the 19th day of January, 1922, and 
upon that date the court announced to the defendant that the jury 
trial docket of the Police Court was so congested that no further con¬ 
tinuance could be granted on account of the absence of attorney for 
defendants in other Courts and the case would have to be tried upon 
the calling of the case on January 19, 1922. 

Upon January 19, 1922, James A. O’Shea was absent, engaged 
in trying a case in the Supreme Court of the District of Columbia, 
and so informed the Judge, Robert Hardison, about noon of that day, 
and that he would appear in the Police Court as soon as he could get 
away from the Supreme Court of the District of Columbia; where¬ 
upon the Court passed the case to the foot of that day’s docket and it 
was reached between three and four o’clock in the afternoon of that 
day, and upon the case being called for trial at the conclusion of the 
other business on the calendar for that day, the presiding Judge, the 
Honorable Robert Hardison, received a telephone message from 
Chief Justice McCoy of the Supreme Court of the District of Colum¬ 
bia, that defendants’ counsel, James A. O’Shea had just finished a 
trial in his Court and would be needed for some fifteen or twenty 
minutes longer. The Judge of the Police Court thereupon suspended 
further proceedings for a period of fifteen or twenty minutes, 

14 and upon failure of defendants’ counsel to appear at the end 
of that time, announced that he could suspend the trial no 

longer and appointed J. Wm. Shea, in no way associated with, related 
to, or connected with James A. O’Shea, a member of the Bar of the 
District of Columbia, to represent the defendants in this cause and 
thereupon proceeded to impanel a jury to try the case, the defendants 
being represented by said J. Wm. Shea in the selection and impanel¬ 
ing of the jury. 

At the conclusion of the impaneling of the jury, and before any 
evidence had been given, James A. O’Shea, appeared in the Court, 
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and found that the case had actually started and that the witness w r as 
on the stand at the time counsel arrived. That the Court went ahead 
with the case over the objection and exception of the defend- 

15 ants’ counsel, James A. O’Shea. Counsel noted an exception 
to the Court going ahead with the case without counsel being 

present, especially after what had transpired during the day, when 
counsel had notified the Court that he expected to be and was actually 
engaged in another Court, and then had the Chief Justice of the Su¬ 
preme Court of the District of Columbia call up Judge Hardison and 
told him counsel was engaged in Criminal Court No. Two; that new 
counsel unfamiliar with the case had been assigned by the Court, to 
which counsel for the defendant- objected and noted an exception 
and gave notice of an intention to apply to the Court of Appeals of 
the District of Columbia for a Writ of Error. 

That the United States was represented by B. J. Heffernan. 

That then and thereupon counsel for the defendant moved to 
quash the Search Warrant filed in the cause for the reason: 

1. That the said alleged search warrant does not particularly de¬ 
scribe the property to be searched for as required by law. 

2. That the said alleged search warrant does not state the par¬ 
ticular grounds or probable cause for its issuance as required by law. 

3. That the said alleged search warrant fails to comply with the 
Act of June 15, 1917 (40th Stat. Title XI), which is required by 
law. 

4. There is no averment in the Search Warrant to show that there 
was any liquor on the premises at the time the Search Warrant was 
issued. 

All of which having been overruled, after argument before the 
Court, an exception was noted on behalf of the defendant and notice 
given of an intention to apply to the Court of Appeals for a Writ of 
Error. 

That when counsel came in from the Supreme Court of the 

16 District of Columbia one Guy Rone was, on the stand and J. 

m. Shea, an attorney not related or in any way connected 
with the counsel of record in the case, was seated at the Trial Table 
and states to counsel of record, James A. O’Shea, that he had been 
directed by the Court to proceed with the case; that counsel assigned 
by the Court protested but that the Court ordered him to go ahead 
with it anyhow. 

That then and thereupon the Government to maintain the issues 
on its part joined called one Guy Rone who testified substantially 
as follows; that on December 8, 1921 he met Rose, a Federal Pro¬ 
hibition Agent and one Brodie, a policeman connected with No. Six 
Precinct, in the City of Washington, District of Columbia, at the 
No. Six Police Precinct on New Jersey Avenue, between D and E 
Streets; that the serial number of two one dollar bills was taken and 
written down and the money given to one Willie Moore; that Moore 
left the station house; that Rone, Rose and Brodie went to New 
Jersey Avenue and K Sts., N. W. and then, stated over the objection 
and exception of defendant having been noted, stated that he had 
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purchased some liquor at 908 4th St., N. W.; that Moore turned 
over a half pint of liquid to Rone and Rose and Brodie; that Officers 
Rone, Rose and Brodie then went to 908 4th St., N. W. searched 
Smith an- found one of the two dollar one dollar bills in Robert 
Latimer’s pocket; that Latimer was seated on a box in the place, 
908 4th St., N„ W.; that Smith and Latimer were then taken to the 
Sixth Precinct Station House on New Jersey Avenue, and witness 
was permitted over the objection and exception of the defendant, the 
objection being that the alleged statement made by Smith should 
not be taken as evidence in the case upon the theory that the rule 
of evidence was that the statement was made to see whether 

17 or not Smith would admit or deny it; that objection was 
overruled and an exception noted on behalf of the defend¬ 
ants; that Smith then stated that he had sold a half pint of corn 
liquor to Moore and that he worked for John Hunter. 

Cross-examination: 

That John Hunter was not at the place; that witness did not know 
w T ho owned the place. 

That then and thereupon counsel for the Government proceeded 
to unwrap and exhibit in the presence of the jury a glass fruit jar 
and two bottles; that the bottles were filled with some kind of liquid; 
that neither the bottles nor the jar were at that time in evidence; 
that counsel objected to the misconduct of the assistant to the Dis¬ 
trict Attorney in exhibiting before the jury matters which were not 
in evidence and asked that a juror be withdrawn and that the case 
be continued for the misconduct of the Assistant United States Dis¬ 
trict Attorney; that the same was overruled and an exception noted 
on behalf of "the defendant; that during the course of the trial the 
jar and one of the bottles were exhibited before the jury and was 
introduced as evidence. 

That then and thereupon the Government to further maintain the 
issues on its part joined called one Officer Brodie who testified sub¬ 
stantially as Guy Rone, the preceding witness; 

That thereupon at about 5:30 P.; M. on January 19, 1922 the 
Court adjourned. 

18 That then and thereupon on the following day when the 
hearing was resumed the following took place: 

“Mr. O’Shea: If your Honor place , 1 have a stenographer here 
this morning, and I want to, enter a protest against your Honor’s 
action on yesterday in proceeding in this case during my absence, 
which w T as due to the fact that I went to another court. Your 
Honor w r as advised that I was engaged in another case, and the 
Chief Justice of the Supreme Court advised you that I was there and 
w r as awaiting the action of the jury. The attitude of the court in 
going ahead during my absence was something which touched and 
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hurt me deeply. I have a stenographer here this morning for the 
purpose of registering my protest against such high-handed action 
on your Honor’s part. 

• The Court: Let that be noted on the record.” 

That then and thereupon to further maintain the issues on its part 
joined the Government called one William Moore who testified 
substantially as follows: That he knows the defendants in this case; 
that Mr. Brodie sent him up on 4th Street between Eye and K Sts., 
to make a boy; that he went in and bought a half pint of whiskey 
and gave two dollars; that he stayed five or ten minutes to see what 
he would do with the money; that he bought it from this gentleman 
sitting down there (indicating Smith); that this other gentleman 
(indicating Latimer) sat over in the corner; that he did not know 
his name; that Smith was behind the bar, a near beer place; that he 
paid him for it; that he transferred the money to the gentleman 
sitting there (indicating Latimer); that witness walked on out then 
and carried it on K Street and gave it to Officer Brodie; that witness 
did not get anything out of the case. 

19 Cross-examination: 

That witness did not get anything out of this case; that he did 
get something out of the other case; that in the case of one Porter 
he received Five Dollars for making a purchase; that they didn’t 
make any arrangement to pay him anything; that he met Officer 
Brodie who asked witness to do this favor for him; that he sent 
him up there; that Officer Rone and Brodie were together on New 
Jersey Avenue when he was stopped on the street ; that he has made 
purchases for the Fourth Precinct; in the Third Precinct and in 
the Sixth Precinct; that Mr. Brodie searched him when he left the 
station house; that Tw t o Dollars was all the money he had belong¬ 
ing to the police; that he had Five Dollars of his own in a separate 
pocket; that nobody followed him when he left the station house; 
that he was walking; that the station house was located on New 
Jersey Avenue; that he finally got out of their sight because they 
was in an automobile and he was walking; that he did not 
go to any place else; that he did not stay at any place; that 
the w r as working on this case, but was not to get anything 
at all out of it; that there was no arrangement made for any¬ 
thing at all; that in the case in which he testified yesterday he got 
Five Dollars; that when he got to the place at 908 4th st., N. W. 
there were two or three people; that he did not know their names; 
that Mr. Latimer was sitting on a box and when he walked in he 
asked Smith did he know 7 anything that he told him “yes,” “I told 
him to give me a half pint” and “he gave it to me;” that he got it 
from behind the bar£ that he did not leave the room at all to get it; 
that he asked Smith how much and he said a dollar and a 

20 half; that he handed him Two one dollar bills; that he made 
change and gave it to him; that he passed one dollar to that 

fellow 7 (indicating Latimer); that Smith took the fifty cents out of 
his own pocket and passed the one dollar to Latimer; that Latimer 
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took the dollar and stuck it in his pocket; that witness did not see 
the bartender go into the back room; that he got the whiskey he 
sold witness from behind the counter. 

That then and thereupon the following occurred: 

“Q. That you stayed there for a few minutes? What did you 
stay there for? A. To see where he was going to put the money, 
whether in the cash register or in his pocket. 

Mr. Heffernan: This is the second sale that he has testified to. 

Mr. O’Shea: I move, your Honor, that a juror be withdrawn be¬ 
cause of that statement of the District Attorney. We are engaged 
here upon the sale of December 8th and for the District Attorney to 
refer to a second sale is highly improper. 

The Court: Proceed. 

Mr. O’Shea: I move that a juror be withdrawn and the case be 
continued. 

Mr. Heffernan: The affidavit has nothing to do with this case. 
It is the second sale that he is testifying to. The affidavits were 
got in the first sale. He is now testifying as to the second sale when 
he gave the man the marked money. There were two sales. 

Mr. O’Shea: You can see the objectionable feature of it your 
Honor. 

21 The Court: I suppose he is trying to correct what he 
thinks is an erroneous impression emanating from the state¬ 
ment of the witness. A better w T ay to do would be to clear it up on 
cross-examination bv yourself, if you want to do it. 

Mr. Heffernan: It is understood in these cases that there are 
always two sales made. 

Mr. O’Shea: I protest against this conduct on the part of the 
District Attorney. 

An exception w T as noted on behalf of the defendant; 

(The witness Moore resumed his testimony.) That during the 
time he was in the place a white man came in; and made a sale and 
the officers took him up at the same time; that witness never told 
anybody about the white man coming in the place before; that he 
did not have any occasion to tell anybody. 

That then and thereupon the Government to further maintain 
the issues on its part joined called one Fred. T. Rose, who testified 
substantially as follows; that he is a Federal Prohibition Agent that 
on the night of December 8, Officers Rone and Brodie and witness 
met at No. Six Precinct, also Moore, the colored man ; that the 
colored man w r as to meet us at New^ Jersey Avenue and K Sts; that 
witness drove to New r Jersey Avenue and K Streets and waited for 
a little while; this fellow Moore met us there and delivered a liquid 
fluid to Officer Rone; that they then visted this place, 908 4th St., 
N. W. served a warrant and made a search. 

That then and thereupon the following occurred: 

22 “Q. When you got to this near-beer saloon, who was there; 
who w’as operating that; wffio appeared to be looking after 

things? A. That dark fellow there. (Indicating Smith). The 
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light man was sitting. The dark man was behind the counter. I 
do not remember where he Was at, but the dark man was sitting down 
by the stove—the light man was. 

Q. How long have you known this place? Do you know any¬ 
thing about this place—the lease? 

Mr. O’Shea: I object to this. 

The Witness: I do not. 

The Court: Of course that is not the way to prove it. The man 
might have personal knowledge. However, the objection is over¬ 
ruled. 

Mr. O’Shea: I wish an exception. 

By Mr. Heffeman: 

Q. Have you personal knowledge? A. I am familiar with the 
place. It is only hearsay and searching the place before under the 
same practice. 

Mr. O’Shea: This is all objectionable. If it please the Court. 1 
want to reserve an exception. We are concerned with but one 
particular transaction. 

The Court: The point of the inquiry is whether or not he had 
knowledge of who ran this place. I suppose any knowledge that he 
actually had and that he might have gained by any previous trans¬ 
action would be competent as showing that he does know who runs 
it. 

Mr. O’Shea: I object and I ask your Honor to give me an ex¬ 
ception, please. 

Mr. Heffernan: Go on. 

23 Mr. O’Shea: My exception goes to all of this. 

The Witness: In several cases before we searched the place undei 
the name of Hunter. 

The Court: Of course, gentlemen of the jury, you understand 
that you are trying a charge here as to what happened on this day, 
but I think it is competent for the witness to state how he hap¬ 
pened to know that this man is the manager and operator of that 
place. That means he can testify to other transactions he has had 
with him in the place as manager and proprietor of the place, but, 
of course, you will not let the fact that he has gone there bcf *re 
and searched the place on other occasions affect you in this ease. 
You are trying this case and no other case; you are trying only this 

Cfl9C 

Mr. O’Shea: I want further to except on the ground that Hunter 
is not being tried in this case. The defendants are Smith and 
Latimer. 

The Court: He has testified how he knows this man Hunter runs 
the place. 

Mr. O’Shea: I reserve an exception. 
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By Mr. Heffernan: 

Q. Do you know that these men are employed by this man 
Hunter, or whether or not they were employed and whether they 
look after things? 

The Court: What is the question ? 

Mr. Heffernan: I asked him if, from his own personal knowledge, 
he knows these men look after things and are employed there 

Mr. O’Shea: I object to that. 

The Witness: From my personal knowledge I could not answer 
that. 

The Court: I suppose you will withdraw your objection. 

Mr. O’Shea: I do not withdraw the objection. The witness has 
answered it over my objection. 

24 That when witness entered the place that night of De¬ 

cember 8th and served the warrant; Latimer, the light col¬ 
ored man, was found with a dollar bill, marked money, in his 
pocket; that is the dollar bill that was given to Brodie and that 
Brodie gave to Moore and that Rone took the numbers of; that in 
the ice box they found some “hootch”; that is a small quantity 
of whiskey; that is a half pint or so. 

That then and thereupon the following occurred: 

Q. Do you know what was done with the liquor that Moore got 
there? 

Mr. O’Shea: You are assuming something. The witness has no 
knowledge that he got anything there. 

By Mr. Heffernan: 

Q. You testified that you waited and that Moore brought this 
back to you at a certain place, that you went and raided the place; 
is that correct? A. Yes sir. 

Mr. O’Shea: I move to strike out that portion of the question 
which assumes that this witness had personal knowledge that Moore 
got the liquor there. 

The Court: The objection is overruled. 

Mr. O’Shea: An exception, your Honor. 

By Mr. Heffernan: Go on, please. 

that Mr. Brodie held the whiskey and took it to the chemist him¬ 
self ; that the second time witness saw it was in Court, 

Cross-examination: 

That witness was there with the Officers Rone and Brodie; that 
the Search Warrant was served upon Smith; witness could not be 
mistaken, because Latimer w^as in a drow r sy condition, lolling over 
the stove; witness thereupon looked at the search warrant and still 

3—3826a 
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. stated that he thought he served it upon Smith; he did not put it 
on the search warrant that he served it upon Smith; that 

25 Smith is not the proprietor and he is not responsible; wit¬ 
ness found one dollar of the marked money; he did not 

know anything about the other dollar; he did not remember if he 
searched Moore to find out if he had the other of the two dollar 
bills which were given to him at the station house; he did not find 
anything on Smith; he did not get the half dollar back from Moore; 
if witness wanted to give Moore a half dollar he guesses he could give 
it to him; that he does not remember if he gave him a half dollar; 
that witness did not put up the money; his expenses are paid to 
make the case; witness did not lose anything by it; witness was 
in charge on account of the fact that he was the Revenue man; 
Smith might have told him to come around the bar and search 
and that if he could find any liquor he was welcome to it; that 
Smith told him there was no liquor there; that they made a thor¬ 
ough search; witness never saw any floor torn up; he did not find 
the other one dollar bill because it had gone out of the place; Moore 
told him that Latimer had the dollar and that Smith sent the other 
dollar to make change. 

That then and thereupon the Government to further maintain 
the issues on its part joined called one Albert A. Spear who tes¬ 
tified substantially as follows: That he is a chemist in the Bureau of 
Internal Revenue; upon being handed a bottle he stated that he had 
seen it bef }re and it had come into his possession from Mr. Brodie, 
who brought it into the laboratory, that he made an analysis of the 
contents and it proved to be distilled liquor “moonshine” contain¬ 
ing 47.2% alcohol. 

That the Government announced that it rested. 

That then and thereupon the Defense to maintain the issuer on 
its part joined called one John Smith, defendant, who testified 

26 substantially as follows: That he had been working at 908 4th 
St., N. W., for little over two months; that he does not remem¬ 
ber seeing this fellow Moore, who was on the stand; that on the 
night of December 8th, 1921, he does not remember seeing him at 
his place; that he did not have any transactions with him about 
liquor; that he had a recollection of some one coming in there to the 
place the night the place was raided—some colored man coming in 
there before the place was raided; that he came in to get change 
for a dollar. He bought a package of cigarettes, and not having 
the change, that gentleman (indicating Latimer) was sitting 1 by 
the stove. He had the change. He gave him change for the dollar; 
that when the officers came and they told me they was going to 
search the place the witness said “It is your opportunity”; that 
Officer Rone said “Smith you know it is whiskey here” that wit¬ 
ness said “It is your opportunity to find it.” That Mr. Roone took 
a hatchet and tore up behind the counter where they used to have 
been on draught in the coil and tore that coil down and knocked 
the bottles down on the counter and hit the boxes on the floor and 
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turned the piano around and tore the place up completely. That 
they did not find anything. That witness does not know anything 
and did not see a jar containing liquor. 

Cross-examination: 

That witness is running the place for himself; that he did not 
state at Police Headquarters on the night when he was taken that 
he sold this whiskey to Mr. Moore and gave the money to Mr. 
Latimer; that witness did not make the statement at Police Head¬ 
quarters on this night in the presence of Officer Brodie and 

27 Officer Rone, that he sold his whiskey to Mr. Moore and gave 
the money to Latimer. 

That then and thereupon the defense to further maintain the 
issues on its part joined called one Robert Latimer, who testified 
substantially as follows; that he lives at 506 K St., N. W. that he 
was in 908 4th St., N. W. the night it was raided; that he drew up 
there an hour before this thing happened; that he was sitting be¬ 
hind the stove tired and sleepy; someone “waked me up” and asked 
me “for change for a dollar.” A boy passed it to the bartender. 
When Mr. Rone came in witness had gone back to sleep; witness 
said do not take me T have nothing to do with this place; that they 
found the dollar on him and took him; that he did not know any¬ 
thing about it. 

Cross-examination: 

That he was not employed at 908 4th St., N. W.; that he had 
been working on a car all day; his car upon which he had been 
working was in front of the place. 

That then and thereupon the following occurred: 

Bv Mr. Heffernan: 

%/ 

Q. Have you ever been convicted before of selling liquor? 

Mr. O’Shea: I object to that. 

The Court' T think he may ask that. 

Mr. O’Shea: If the court please, the law says that he must invite 
attention to a specific date. He has one. There must be specific cir¬ 
cumstances. 

The Court: The objection is overruled. 

Mr. O’Shea: An exception, vour Honor. 

28 The Court: Answer the question. 

The Witness: 1 have been up before, but I have not- 

Bv Mr. Heffernan: 

Q. You have what? A. They have had me before, but- 

Q. For what? A. For liquor. 
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Mr. O’Shea: This is over my objection. 

The Court: Yes. 

Mr. O’Shea: And my exception. 

By Mr. Heffernan: For what? A. For selling liquor; that is 
what they accused me of, but never convicted me of. 

Q. Where did they get you? A. I bought this place, but I sold 

it five months ago. 

Q. It was in this same place that you say you were accused of 
selling liquor on a previous occasion? A. Yes sir. 

Q. The record shows—Didn’t you plead guilty and weren’t you 

fined? 

Mr. O’Shea: I object, and ask that a juror be withdrawn for the 
misconduct of the District Attorney. 

The Court: Overruled. 

• Mr. O’Shea: An exception. 

The Court: You can ask him if he was not convicted before. You 
can ask him if he pleaded guilty. You can go into the details 
enough to find out whether there has been a previous conviction. 

Bv Mr. Heffernan : 

Q. Did you plead guilty before and were you fined? 

Mr. O’Shea: That is over my objection, on the ground that he 
has not testified as to the date. 

29 The Witness: 1 did plead guilty before and was fined. 

The Court: Where and when? 

By Mr. Heffernan: 

Q. Where? 

Mr. O’Shea : I must object to this again. 

The Court: Overruled. 

Mr. O’Shea: An exception. 

By Mr. Heffernan: 

—. Where, Mr. Latimer? A. In this court. 

Q. In this court? A. Yes, sir, in this court? 

Q. You pleaded guilty and were fined? A. When I paid the fine 
I sold the place out. I had then sold this place out. 

The Court: Gentlemen of the jury, you are not trying this man 
for some other offense. Under the Code of practice that prevails in 
the District of Columbia, any man, whether he be a defendant or 
any other witness, may be called upon to testify by way of im¬ 
peachment/, as to whether he was or was not convicted of some other 
offense, but that testimony is competent here only upon the theory 
that it may go to impeach and discredit the testimony of this wit¬ 
ness, if you think it proper that it should have that effect, but it 
is not competent for you to receive it as affirmative proof that he 
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mad© this sale because he was convicted at another time. You 
may receive it for the purpose of discrediting his testimony, but for 
no other purpose. 

Mr. O’Shea: Your Honor, I want an exception to the method by 
which the District Attorney attempted to prove this proposition and 
I reserve an exception.” 

30 That then and thereupon the Defense to further main¬ 
tain the issues on its part joined called one Malachi Cat¬ 
lett, who testified substantially as follows; that he lives at 234 
Park Place N. E., that he knows Latimer and Smith ; that he recol¬ 
lected being at 908 4th St., N. W. on the night that there was a 
raid there in December; that he remembers seeing the witness Moore 
come in there and bought a cigar, witness thinks it was; that he 
didn’t see him get any liquor while there. 

That then and thereupon the Defense rested. 

And the Government to further maintain the issues on its part 
joined recalled in rebuttal one Guy Rone who testified, over the ob¬ 
jection and exception of the defendant as not proper rebuttal, and 
that the foundation was not properly laid; that at No. Six Police 
Station the witness heard Smith make the statement that he sold 
the whiskey to Moore and gave the money to Latimer; that witness 
says Smith made it in the Captain’s Room at No. Six Precinct, in 
the presence of Latimer, Brodie and witness. 

That then and thereupon the following occurred (Rec., 45): 

Mr. O’Shea: This is not proper rebuttal. 

The Court: You asked this witness Smith when he was on the 
stand if he made a certain statement at Police Headquarters to the 
Police Officer. 

Mr. Heffernan: Yes 

The Court: He says he did not. It is competent to ask this wit¬ 
ness if he heard that man make that statement, and recite what the 
statement was. 

31 By Mr. Heffernan: 

Q. Did you hear the defendant Smith make this statement? A. 
I did. 

The Court: What statement? 

Mr. Heffernan: The statement that he sold whiskey to Mr. Moore. 

That then and thereupon the Court delivered the following 
charge: 

The Charge. 

(J. Hardison:) 

Gentlemen of the jury, there are two counts in this information 
upon which the defendants are being tried. 
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The first count charges that they did unlawfully sell a certain in¬ 
toxicating liquor on the 8th day of December, 1921. 

The second count is that they did unlawfully possess a certain 
intoxicating liquor upon the 8tli day of December, 1921. 

If you believe from this evidence, to the exclusion of a reasonable 
doubt, that the defendants, Robert Latimer and John Smith, or 
either of them, did, on the 8th day of December, 1921, sell a cer¬ 
tain intoxicating liquor in the District of Columbia, which liquoi 
contained more than one half of one per cent of alcohol by volume, 
fit for use as a beverage, you should find him or them guilty as 
charged. Unless you so believe, you should find him or them not 
guilty as charged. 

Of course, gentlemen, both defendants may be guilty or both 
may be not guilty. One may be guilty and the other may be inno* 
cent. It is for you to say about that. It is within your province to 
determine whether either of them is guilty or whether both of them 
are guilty. If you are satisfied that one is guilty and the other is not 
guilty, you will bring in a verdict of conviction as to the one you 
are satisfied is guilty and a verdict of acquittal as to the one you are 
satisfied is not guilty. 

32 The defendants are presumed to be innocent, and that 
presumption remains with them throughout, the case until 

they are proven guilty to the exclusion of a reasonable doubt. 

By “reasonable doubt” as I have many many times defined it to 
you, I mean such doubt as would influence a reasonable man in 
some matter that he might have under consideration affecting hi? 
ow r n interests. It is a doubt that arises on the evidence in the case. 
The rule of law giving to these defendants the benefit of reasonable 
doubt while it is a substantial benefit to defendants does not require 
you gentlemen to go out into the field of conjecture or speculation 
and hunt up excuses and pretexts for the purpose of acquitting them, 
any more than the law requires you to hold them guilty without 
evidence that satisfies you of their guilt beyond a reasonable doubt. 

The second charge, geneltmen, is that of unlawful possession. If 
you believe from this evidence, to the exclusion of reasonable doubt, 
that the defendants, Robert Latimer and John D. Smith, or either 
of the-, upon the eighth day of December did unlawfully possess a 
certain intoxicating liquor, to wit, liquor containing more than one- 
half of one per cent of alcohol by volume, being fit for use as a 
beverage, you should find them or the one you believe to be guilty, 
guilty as charged in this second count. But unless you so believe 
you should find them, or him not guilty. 

This is a place of business; it is a business house. Under the law 
as it stands in the District of Columbia today, it would be unlawful 
for any man to have this liquor there for use for beverage purposes, 
or for sale in this business house. If these men, or either of the-, 
possesses it there in the store for use as a beverage, or for their own 
private use, in any other than the ways that do not appear 

33 in this case, it would be unlawful possession. 

Of course, gentlemen, you understand, that one or more 
people may commit the offense of selling liquor in the same way 
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that they may commit any other offense, and more than one person 
can be engaged in making one sale; and the question is whether 
these men, or either of them, did participate in making the sale,, if 
the sale was made there at that time. 

The same rule holds good with reference to possession. A man, to 
possess liquor within the meaning of this Statute, is not required to 
have it in his hip pocket, or to have it upon his person at all, but if 
he has it in his presence, in a place that is under his control, so that 
he has dominion and control over it, that is possession just the same 
as if he had it on his person. 

If these men were employed there at that place and that was their 
place of occupation, and any liquor was there in the place, was 
there with their knowledge and consent and subject to their control, 
as the other articles in the place were, that would be unlawful pos¬ 
session upon their part. 

To illustrate the point even if some other man might own the 
place; if these men were employed there and were engaged about the 
business and this liquor was in their and they knew it was in there, 
and had control of it along with the premises, simply as caretakers, 
or in any other capacity, that would be unlawful possession on their 
part. If a part of their duty was to look after the liquor, although 
it might have belonged to some one else,, that would be unlawful 
possession upon their part. 

Of course, gentlemen, you can find the defendants guilty upon one 
count and not guilty upon another count, just as you think the facts 
justify, or you can find them guilty on both, or not guilty on both 
counts just as the facts justify. 

34 What I have said about each of the counts applies to each 

of the defendants. You can find both of the defendants 
guilty on one or more counts or you can find both of them not 
guilty on one or more counts, You can find one guilty and one not 
guilty on each count just as you think the facts in the case justify. 
It is for you, gentlemen, of course, to say what weight you will give 
to the testimony of any witness and how much credence you will 
put in the testimony of any witness. Of course, this man Moore, 
stands in the same light with reference to the credit you wish to give 
him, as any other witness does. But in view of what has preceded 
this case here, I think it is proper for me to say this, that the fact 
that you may have brought in a verdict of acquittal in some case 
that he has testified in does not bind you, of course, to say that you 
are not going to believe anything that he says in this case. It would 
not be proper for you to feel that because you had acquitted some¬ 
body else that this man testified against that therefore it was your 
bounden duty to acquit these men. You are to take his testimony 
in the light of what you know about him here, what you have seen 
of, and heard from him, regardless of any prediction that may 
arise from any other case or out of your experience in any other 
case. You will weigh his testimony and give it the weight you 
think it is entitled to in view of all the circumstances surrounding it. 

You have tried several cases; yon understand the method that is 
resorted to in making these cases. As I said to a jury the other day 
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in one of these cases, while it rests with you at the last to say what 
weight you will give to the testimony of any witnesses, it would not 
be proper for you to say that simply because the Government resorts 
to these means of making these cases, and because you may not 
heartily approve of these means of making the cases—that 

35 is, employing these agents—that simply by reason of that 
fact, and nothing else, you are not going to bring in a verdict 

of conviction. Congress has provided that it may be done in that 
way. 

Of course, in any case, after you have considered all the testimony 
and considered any bias or prejudice or interest that any witness 
may have, it is for you to decide as to the truth, as you see it, in 
that particular case, regardless of the means that may have been 
taken with reference to making the case. 

I do not know that I can say anything else that would be of 
assistance to you. The question is, did these men, or either of 
them, unlawfully sell or unlawfully possess any liquor there upon 
the date referred to in the information. If you are satisfied that 
either of them is guilty of either one of these things—-satisfied to 
the exclusion of a reasonable doubt—you ought to bring in a verdict 
as to the one whom you think is guilty of these offenses. If you 
have a reasonable doubt, in this case as in all cases, the defendants 
should be given the benefit of that doubt. 

Mr. O’Shea: I want to reserve an exception to your Honor’s defini¬ 
tion of what constitutes possession. I want also to reserve an ex¬ 
ception to the statement of your Honor to this jury, in commenting 
upon the way cases are made, that Congress has provided it may t be 
done in that way. 

The Court: Let it be noted on the record. 

That then and thereupon the jury retired to consider of its ver¬ 
dict and after deliberation returned a verdict finding Latimer not 
guilty of selling, or of the illegal possession of intoxicating liquor 
and finding Smith not guilty of illegal possession of liquor but 
guilty of selling intoxicating liquor. 

36 That then and thereupon counsel gave notice of an inten¬ 
tion to file a Motion for a New Trial and in the event of it 

being overruled of an intention to apply to the Court of Appeals of 
the District of Columbia for a Writ of Error. 

That then and thereupon the defendant was enlarged upon the 
same bond pending the Motion for a New Trial. 

That then and thereupon the Motion for a New Trial and affidavit 
in support thereof were filed and came on for hearing and the same 
having been overruled after argument, the defendant noted an ex¬ 
ception and gave notice of his intention to apply to the Court of 
Appeals for a Writ of Error. 

The Motion for a New Trial, is as follows: 
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In the Police Court of the District of Columbia, Holding a United 

States Branch. 

No. —. 

United States 
vb. 

John Smith, Defendant. 

Motion for a New Trial. 

Now comes the defendant, by his attorney, and moves the Court 
for a new trial in the above entitled cause for the following among 
other reasons: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury 
by the Court. 

4. That the Court erred in instructing the jury. 

5. That the Court erred in refusing to admit evidence contrary 

to law. 

37 6. That the Court erred in admitting evidence contrary 

to law. 

7. That new and material facts have come to light since the 
trial. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Affidavit in Support of Motion for New Trial. 

City of Washington, 

District of Columbia, ss: 

James A. O’Shea being first duly sworn on oath deposes and says 
that he is a citizen of the United States, a resident of the District of 
Columbia, a member of the Bar of the Supreme Court of the Dis¬ 
trict of Columbia, and counsel of record in the case of United States 
vs. John Smith, et al., U. S’. No. 245,521, charged with a violation 
of the. National Prohibition Act; that the defendant asked for a 
jury trial, which was set down on the 19th day of January, A. D. 
1922; that your affiant on the 19th day of Januaiy, A. D. 1922 in¬ 
formed the Court at the noon recess of the Police Court that he was, 
and expected to be engaged in the Supreme Court of the District of 
Columbia, before the Honorable Chief Justice McCoy^ in criminal 
Division No. One, in case of United States vs. Clifton Brown, 
Criminal No. 38566, that affiant informed Judge Hardison of the 
Police Court that he was so engaged ; that there were a number of 
other jury cases, so affiant is informed and believes and therefore 
avers, ready to be tried in the Police Court; about 3:20 P. M. Chief 

4—3826a 



26 


JOHN SMITH VS. UNITED STATES OF AMERICA. 


Justice McCoy at the instance of affiant, telephoned Judge Hardison 
to the effect that affiant had been actually engaged before him and 
that the jury in the Clifton Brown case in the Supreme Court of the 
District of Columbia had just gone out and it might be necessary 
to give further instructions to the jury; that affiant should 
38 be permitted to remain in attendance at the Supreme Court of 
the District of Columbia; that immediately after he had 
finished before Chief Justice McCoy, about 3:45 P. M., in afternoon, 
affiant rushed to the Police Court and w T as astonished to find that 
despite the arrangement the Police Court Judge Hardison had seen 
fit to start the trial of defendant without his counsel being present; 
that the case had actually started and a witness was on the stand 
at the time counsel arrived; that the jury had been impanelled and 
counsel noted an exception to the Court going ahead with the case 
without counsel being present, especially after what had transpired 
during the day, when counsel had notified the Court that he ex- 
pected to be engaged in another Court, and then had the Chief 
Justice call up Judge Hardison that affiant was engaged in Criminal 
Court No. One; that the testimony was started again. That affiant 
feels that the rights of his client have been prejudiced by forcing him 
to trial in the absence of counsel; that new counsel unfamiliar with 
the case had been assigned by the Court; that the action of the 
Court was prejudicial and arbitrary. 

JAMES A. O’SHEA. 


Subscribed and sworn to before me this 24 day of January, A. D. 
1922. 


ANNA L. COOKE, 
Notary Public, D. C. 


That then and thereupon on the 10th day of February A. D. 
1922 the defendant Smith was sentenced to serve a term of six 
months in Jail to which sentence the defendant by his attorney in 
view of the intention to apply to the Court of Appeals for a Writ of 
Error, prayed the Court to withhold the formal entry of the judg¬ 
ment until the Bill of Exceptions and the Record were prepared. 

That then and thereupon the Court refused to stay the formal 
entry of the judgment. 

39 That then and thereupon the defendant by his attorney, 

James A. O’Shea, excepted to the rulings of the Court on the 
matters of law contained in the Motion for a New Trial and in the 
Record, which exceptions were duly noted by the Court upon its 
minutes and thereupon the defendant, by his attorney, James A. 
O’shea, gave notice in open Court at the time of the said rulings, of 
his intention to apply to a Justice of the Court of Appeals of the 
District of Columbia, for a Writ of Error. 

That then and thereupon the defendant was released on a bond 
in the sum of One Thousand Dollars to abide by the decision of the 
Court of Appeals. 

That thereupon on the 13th day of February, A. D. 1922, which 
was within the two days after the entry of the judgment, the de- 
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fendant presented to the Court this, his Bill of Exceptions, properly 
prepared to present to the Court the various rulings excepted thereto. 

The defendant, John Smith, by his counsel, James A. O’Shea, 
therefore prays the Court to settle, sign and seal this, his Bill of Ex¬ 
ceptions which is accordingly done this 7th day of April, A. D. 
1922, after time for settling bill of exceptions had been extended by 
order of Court to April 7th. 

ROBERT HARDISON, 

Judge Police Court. 

40 [Endorsed:] U. S. No. 245,521. United States vs. Robert 
Latimer and John Smith, Defendants. Defendant’s Bill of 

Exceptions. Copy. James A. O’Shea, Attorney for Defendant, 
John Smith. Filed Feb. 13, 1922. F. A. Sebring, Clerk Police 
Court. 

41 United States of America, ss : 

The President of the United States to the Honorable Robert Hardi¬ 
son, Judge of the Police Court of the District of Columbia, Greet¬ 
ing: 

Because in the record and proceedings, as also in the rendition of 
the judgment of a plea which is in the said Police Court, before 
you, between The United States of America, Plaintiff, and John 
Smith, Defendant, Information No. 245,521, a manifest error hath 
happened, to the great damage of the said Defendant as by his 
complaint appears. We being willing that error, if any hath been, 
should be duly corrected, and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, 
you send the record and proceedings aforesaid, with all things con¬ 
cerning the same, to the Court of Appeals of the District of Co¬ 
lumbia, together with this writ, so that you have the same in iho 
said Court of Appeals, at Washington, within 15 days from the 
date hereof, that the record and proceedings aforesaid being in¬ 
spected, the said Court of Appeals may cause further to be done 
therein to correct that error, what of right and according to the 
laws and customs of the United States should be done. 

Witness the Honorable Constantine J. Smyth, Chief Justice of 
the said Court of Appeals, the 15th day of May, in the year of cur 
Lord one thousand nine hundred and twenty-two. 

[Seal of Court of Appeals, District of Columbia.] 

HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by 

CHAS H. ROBB, 

JOSIAH A. VAN ORSDEL, 

Associate Justices of the Court of 

Appeals of the District of Columbia. 
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[Endorsed:] Filed May 16, 1922. F. A. Sebring, Clerk, Police 
Court. 

42 In the Police Court of the District of Columbia, 

Holding a United States Branch. 

U. S. No. 245,521. 

* United States 


vs. 

John Smith et al., Defendants. 

Assignment of Errors. 

The Court erred as follows: 

1. In proceeding with the Trial of the defendant without his 
counsel being present. 

2. In denying the defendant the right to be heard on any pre¬ 
liminary motions, which counsel of his own selection might "desire 
to make before the jury was impanelled. 

8. In denying defendant due process of law and a fair and im¬ 
partial trial as guaranteed him by the Constitution of the United 
States. 

4. In denying the defendant the right to consult with counsel of 
his own selection, at any and all times before and during the pre¬ 
liminary stages of the trial. 

5. In denying the defendant the right to exercise if need be, any 
challenges to the jury about to be selected in his case. 

6. In denying the defendant the right by his counsel to inter¬ 
rogate the members of the jury on the voir dire. 

7. In impanelling the jury in the absence of defendant’s cuun- 

sel. 

43 8. In forcing the defendant to trial in the necessary and 

enforced absence of his counsel, was an abuse of discretion 
toward the counsel and his client. 

9. In assigning counsel to the case, unfamiliar with the evidence 
and with the defense. 

10. In overruling the Motion to Quash the Search Warrant 

11. In permitting the witness, Guy Rone, to relate an alleged 
statement made by the defendant Smith at the Station House. 

12. In refusing to withdraw a juror and continue the case for the 
misconduct of the Assistant United States District Attorney in pro¬ 
ceeding to unwrap and exhibit in the presence of the trial jury a 
glass fruit jar and two bottles with contents, which were not in evi¬ 
dence. 

13. In refusing to withdraw a juror because of the statement of 
the Assistant District Attorney “that this is the second sale that 
he has testified to.” 
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14. In permitting the Assistant District Attorney to continue his 
misconduct and to continually refer to an alleged second sale 

15. In permitting the witness Rose to testify regarding his al¬ 
leged knowledge of ownership of this place of business. 

16. In permitting evidence of two separate and distinct transac¬ 
tions to go before the jury when defendant was on trial for only 

one. 

44 17. In allowing the District Attorney to refer to trans¬ 
actions which had no relevancy or connection with this case 

and in overruling the motion to withdraw a juror and postpone the 
case on account of the misconduct of the District Attorney, in this 
regard. 

18. In permitting the witness Rose to state what he had found on 
other occasions at this particular place when it was owned by a man 
by the name of Hunter. 

19. In permitting the witness Rose to testify how he knows that 
this man Hunter ran the place. 

20. In permitting the witness Rose to state as to how he was 
familiar with the place referring to the place where Smith worked. 

21. In permitting the entire examination of the witness Rose as 
to how he knew who ran the place. 

22. In permitting the Assistant United States District Attorney 
to ask the question of the witness Rose, ‘‘What was done with the 
liquor that Moore got there?” 

23. In permitting the Assistant United States District Attorney 
to examine the defendant Latimer as to whether or not he had ever 
been convicted of selling liquor, without specifying time and place 
and date. 

24. In permitting the District Attorney to use the method he did 
in attempting to prove that the defendant Latimer had been con¬ 
victed. 

25. In permitting the witness Rone to testify as to certain alleged 
statements made by the witness Smith at Police Headquarters when 

the proper foundation was not laid. 

45 26. In improperly and erroneously defining to the jury 
the basis and the standard by which the jury should have to 

find defendants guilty of possession. 

27. In improperly and erroneously stating to the jury in his 
charge that Congress had provided that the law may be enforced 
by employing these agents, as was done in the case on trial when 
there was and is no basis in law or fact for such a statement. 

28. In denying a new trial. 

(Signed) JAMES A. O’SHEA, 

Attorney for Defendant . 

Service of copy of above acknowledged this — day of May, A. D. 
1922. 
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46 [Endorsed:] In the Police Court of the District of Colum¬ 
bia. U. S. No. 245,521. United States vs. John Smith et al., 

Defendants. Assignment of Errors. Clerk please file. Filed May 
25, 1922. F. A. Sebring, Clerk, Police Court, D. C. James A. 
O’Shea, Atty. for Deft. 

47 In the Police Court of the District of Columbia, Holding a 

United States Branch. 

U. S. No. 245,521. 

United States 
vs. 

John Smith et al., Defendants. 

Designation of Record . 

Clerk of Police Court, 

District of Columbia, 

Washington, D. C.: 

The defendant designates the following to constitute the record 
on the Writ of Error allowed him in the above entitled cause: 

1. The information. 

2. The Search Warrant. 

3. The verdict. 

4. The Motion for a New Trial and affidavit in support thereof. 

5. The Judgment of Sentence. 

6. The Bill of Exceptions. 

7. This Designation. 

(Signed) JAMES A. O’SHEA, 

Attorney for Defendant. 

48 [Endorsed:] In the Police Court of the District of Colum¬ 
bia. 245,521. United States vs. John Smith et al., Defend¬ 
ants. Designation of Record. Clerk please file. Filed May 25,1922. 
F. A. Sebring, Clerk, Police Court, D. C. James A. O’Shea, Atty. 
for Deft. 

49 In the Police Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank A. Sebring, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to — inclusive, to be true copies of originals in cause No. 
245,521 wherein the United States is plaintiff and John Smith 
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defendant, as the same remain upon the files and records of said 
Court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said Court, — the City of Washington, in said District, this 1st 
day June A. D. 1922. 

[Seal Police Court of District of Columbia.] 

F. A. SEBRING, 

Clerk Police Court, Diet, of Colv/mbia. 

Endorsed on cover: District of Columbia Police Court. No. 3826. 
John Smith, plaintiff-in-error, vs. The United States of America. 
Court of Appeals, District of Columbia. Filed Jun-1,1922. Henry 
W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 

July Term, 1922. 

No.-. 

Special Calendar No.-. 

JOHN SMITH, PLAINTIFF IN ERROR 

vs . 

THE UNITED STATES OF AMERICA. 


APPEAL FROM THE POLICE COURT OF THE DIS¬ 
TRICT OF COLUMBIA. 

BRIEF FOR APPELLANT. 

Statement of Facts. 

Appellant was convicted of an alleged violation of the 
National Prohibition Act, in that he sold intoxicating 
liquor to one William Moore. The court imposed a 
sentence of six months, and, asserting error, the de¬ 
fendant applied to the Court of Appeals for a Writ of 
Error, which was granted. 

POINTS. 

For convenience the various points of error are grouped 
as follows: 

Point One (1) to Point Nine (9): Dealing with counsel's 
unavoidable absence in the Supreme Court of the Dis¬ 
trict of Columbia. 

Point Two: Refusal to quash the search warrant. 

8599—1 
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Point Three: Misconduct of the District Attorney will 
be considered in the assignments of error, Nos. 12, 13, 

14, 17, 22, 23 and 24. 

Point Four: Knowledge of the place of business. 15, 

19, 20, 21. 

Point Five: Permitting separate and distinct trans- \ 

actions to be introduced in evidence. 

Point Six: The improper method of proving the alleged 
conviction of defendant Latimer. 

Point Seven: Attempt to impeach the witness Smith 
by the alleged statements made at headquarters instead 
of Precinct No. 6. 

Point Eight: The judges charge. 

° Point 1. 

A reading of the record discloses that on the 
day of the trial, counsel for the defendant advised 
the judge of the Police Court that he would be engaged 
in trying a case before the Chief Justice of the Supreme 
Court of the District of Columbia, and late in the 
afternoon while the jury was out, appellant’s counsel 
had the Chief Justice of the Supreme Court of the 
District of Columbia call up the Police Court stating 
the situation in which appellant’s counsel was; the 
judge of the Police Court instead of awaiting the re¬ 
lease of counsel for the appellant proceeded to try the 
case in the absence of defendant’s counsel, assigning 
counsel to the case unfamiliar with it, and appellant 
claims this was error. 

Counsel of appellant’s selection had no choice in the 
impanelling of a jury; no opportunity to examine them 
on the voir dire; no opportunity to file any motions 
such as he might be advised, but counsel unfamiliar 
with the record of the defendant’s case was assigned 
to represent the defendant. It is contended that this 
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is a denial of the constitutional rights of the defendant, 
and is a denial of that due process of law, and the fair 
and impartial trial as guaranteed by the Constitution 
of the United States. 

In People vs. Moore, 61 Kans., 732, it is held that— 

“Defendant’s right to counsel of his own choos¬ 
ing is not limited to proceedings at and subse¬ 
quent to the impanelling of the jury, but he 
needs, and is entitlg djbo, ^quns el at every step 
and stage of the With us it is a 

universal principle of constitutional law that the 
prisoner shall be allowed a defense by counsel. 
Cooley Const. Limitations, 6 Ed., 6. 

The Sixth Amendment to the Constitution of the 
United States provides that— 

“in all criminal prosecutions the accused shall 
enjoy the right ... to have the assistance 
of counsel for his defense.” 

In State vs. Summers, 4 La. Annual, 27, it is held that 

—“the prisoner is entitled to the assistance of his 
counsel in exercising his right to challenge, and 
the verdict can not be sustained where this right 
is refused.” 

In Cornelius vs. Commonwealth, 64 S. W., 412 
(Kentucky), we find— 

“where the only one of several attorneys em¬ 
ployed by the defendant, who lived in the county 
in which the trial was to be had, and who knew 
the facts which could be proved for the defend¬ 
ant was engaged as a special judge in the trial 
of a criminal case in another county, the de¬ 
fendant was entitled to a continuance.” 

In Brown vs. State, 107 S. E. (Ga.), 536, we note— 
“under the provisions of the bill of rights, that 
every person charged with an offense shall have 

8599—2 



the privilege and benefit of counsel. The defend¬ 
ant is entitled to have such counsel present at 
every stage of the proceeding unless such privi¬ 
lege is lost by a clear and distinct waiver, and it 
is immaterial that the proceedings in the absence 
of counsel were regular and legal.” 

In Parham vs. State, 222 S. W. (Texas), 561, we find— 

“ Where the defendant’s counsel resided in a 
county other than that in which the case was 
called for trial and was engaged in the trial of 
cases in such other county at the time that the 
case was called for trial the court’s refusal to 
postpone the trial because of the absence of 
defendant’s attorney where such postponement 
would not have operated as a continuance, and 
where such failure left the defendant without 
any attorney, held reversible error.” 

The Constitution provides that the accused shall 
have the benefit of counsel if he desires. This is a 
valuable right, and one that has been rather strictly 
enforced by the courts. 

In the present case appellant relied upon counsel of 
his own choosing, and undoubtedly had confidence that 
his case would be presented after careful study and 
preparation by counsel whom he had secured and in 
whom he had trust. Can it be said that the depriving of 
appellant of this valuable right was not prejudicial 
error. Can it be said that the action of the court in 
declining to give counsel an opportunity to be present 
was fair? Appellant’s counsel had done all that was in 
his power. He had notified the trial judge at lunch time 
that he was, and expected to be engaged before the 
Chief Ju-tice of the Supreme Court of the District of 
Columbia and later on in the afternoon had the Chief 
Justice of the Supreme Court of the District of Columbia 
call up the judge of the police court over the telephone 
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and explain to the judge of the Police Court counsel’s 
position and yet, in view of this, when counsel of ap¬ 
pellant s own choosing and selection appeared at the 
Police Court, he found that the police judge had ar¬ 
bitral ily ordeied the trial to proceed, had assigned 
counsel, had impaneled a jury and had gone into the 
evidence. Could assigned counsel have been prepared 
as was counsel of defendant’s own choosing and selec¬ 
tion? Could assigned counsel have examined the jurors 
on the voir dire as well as counsel of appellant’s own 
selection? Could assigned counsel have raised pre¬ 
liminary questions as well as counsel of defendant’s 
own selection? A reading of the record will disclose 
that even after appellant’s counsel of his own selection 
appeared he attempted argue, orally, a motion to 
quash the search warrant. Might this not have been 
done before the jury was impanelled? 

Counsel relies upon the nine points indicated in the 
assignment of errors upon this point. It has been re¬ 
peatedly held that absence of counsel, through no fault 
of his own, is ground for a new trial. 

Point 2. 

The designation of record in this case calls for the 
search warrant, but for some reason it has not been 
supplied. 

Point 3. 

The Assistant District Attorney throughout the case 
endeavored repeatedly to bring before the jury the fact 
that the defendant had made two sales in violation of 
the National Prohibition Act. And an instance of this 
misconduct will be found on page 15 of the record, 
where he refers to and states that, “This is the second 
sale that he has testified to.” 

Again, “The affidavit has nothing to do with this 
case. It is the second sale that he is testifying to. The 


G 


affidavits were got in the first sale. He is now testifying 
as to the second sale when he gave the man the marked 
money. There were two sales.” Again, “ It is understood 
in these cases that there are always two sales made.” 

Counsel for the defendant objected to the misconduct 
of the District Attorney in exhibiting and displaying 
before the jury evidence which had not been properly 
introduced and identified; namely, a glass fruit jar and 
two bottles of contents and again in permitting the 
District Attorney to ask what was done with the liquor 
that Moore got there. The District Attorney further 
misconducted himself in his examination of the defend¬ 
ant, Latimer, as to whether or not he had been convicted 
of selling liquor without specifying the place and date. 
And again in attempting to prove that defendant Latimer 
had been convicted. 

Point 4. 

One of the facts which the Government had to prove 
was that the possession sufficient to convict under the 
second count of the indictment was that knowledge 
of the ownership of the liquor was had by the defendants 
and when the witness, Rose, was on the stand he was 
asked to testify regarding his alleged knowledge of the 
ownership of the place where the defendants were 
arrested and he stated that he was familiar with the 
place by reason of the fact that he had searched the 
house before, and the witness testified as to how he 
knew that a man by the name of Hunter ran the place. 
The defendants charged were Smith and Latimer, and 
Hunter was not joined. And the entire testimony of the 
witness, Rose, as to how he knew who ran the place was 
improp 3 r. 

Point 5. 

The defendant was not only tried for the sale on the 
eighth but for a previous sale and for the fact that the 
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place when owned by Hunter was searched on previous 
occasions. Surely this was not a fair and impartial trial. 

Point 6. 

The question was asked of defendant Latimer, when 
he was on the stand, “Have you ever been convicted 
before of selling liquor?” and counsel objected because his 
specific offense was not brought home to the attention 
of the witness. It has been the thought of counsel that 
the defendant should be advised definitely of the offense 
charged against him. 


Point 7. 

The witness Smith, when on the stand was asked if 
he did not state at Police Headquarters on the night 
that he was taken that he sold the whiskey to Moore 
and gave the money to Latimer and having denied 
that he made that statement at Police Headquarters, 
the Government introduced evidence that at No. 6 
station, which is an entirely separate and distinct place 
from Police Headquarters, the witness Smith had made 
the statement upon w T hich it was sought to impeach him. 

Point 8. 

The judge in his charge told the jury as follows: 
“The second charge, gentlemen, is that of unlawful 
possession. If you believe from this evidence, to the 
. exclusion of reasonable doubt, that the defendants, 
Robert Latimer and John D. Smith, or either of them, 
upon the eighth day of December, did unlawfully possess 
a certain intoxicating liquor, to wit, liquor containing 
more than one-half of one per cent of alcohol by volume, 
being fit for use as a beverage, you should find them or 
the one you believe to be guilty, guilty as charged in 
this second count. But unless you so believe you should 
find them, or him not guilty. 
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“This is a place of business; it is a business house. 
Under the law as ic stands in the District of Columbia, 
today, it would be unlawful for any man to have this 
liquor there for beverage purposes, or for sale in this 
business house. If these men, or either of them, possesses 
it there in the store for use as a beverage, or for their 
ow n private use, in any other than the ways that do not 
appear in this case, it would be unlawful possession. 

“Of course, gentlemen, you understand, that one or 
more people may commit the offense of selling liquor 
in the same way that they may commit any other offense, 
and more than one person can be engaged in making 
one sale; and the question is whether these men, or 
either of them, did participate in making the sale, if 
the sale was made there at that time. 

“The same rule holds good w T ith reference to possession. 
A man to possess liquor w r ithin the meaning of this 
statute, is not required to have it in his hip pocket, 
or to have it upon his person at all, but if he has it in 
his presence, in a place that is under his control, so that 
he has dominion and control over it, that is possession 
just the same as if he had it on his person. 

“If these men were employed there at that place and 
that was their place of occupation, and any liquor was 
there in the place, w r as there with their knowledge and 
consent and subject to their control, as the other articles 
in the place were, that would be unlawful possession 
upon their part. 

“To illustrate the point even if some other man might 
own the place; if these men were employed there and 
were engaged about the business and this liquor was 
there and they knew it was in there, and had control 
of it along with the premises, simply as caretakers, or 
in any other capacity, that would be unlawful possession 
on their part. If a part of their duty was to look after 
the liquor, although it might have belonged to some 





one else, that would be unlawful possession upon their 
part.” 

It is contended that this was error as not a proper 
instruction of what constituted possession. 

Again the judge stated, with no foundation in law or 
reason that: 

“You have tried several cases; you understand the 
method that is resorted to in making these cases. As 
I said to a jury the other day in one of these cases, 
while it rests with you at the last to say what weight 
you will give to the testimony of any witnesses, it would 
not be proper for you to say that simply because the 
Government resorts to these means of making these 
cases and because you may not heartily approve of these 
means of making the cases—that is, employing these 
agents—that simply by reason of that fact and nothing 
else, you are not going to bring in a verdict of conviction. 
Congress has provided that it may be done in that way.” 

In vain have we searched the National Prohibition 
Act, and in vain have we searched to find any expression 
that Congress has provided for making sales under the 
National Prohibition Act, that it was proper to pay 
hirelings to go in and buy liquor, and yet the learned 
judge of the Police Court told the jury that, “Congress 
has provided that it may be done in that way;” namely, 
and we quote the language of the court: 

“As I said to a jury the other day in one of these 
cases, while it rests with you at the last to say what 
weight you will give to the testimony of any witnesses, 
it would not bfe proper for you to say that simply be¬ 
cause the Government resorts to these means of making 
these cases and because you may not heartily approve 
of these means of making the cases —that is, employing 
these agents —that simply by reason of that fact and 
nothing else, you are not going to bring in a verdict of 
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conviction. Congress has provided that it may be done 
in that way.” 

Witness Moore testified in this case (Rec. p. 14) 
“that witness did not get anything out of this case, 
that he did get something out of the other case, that 
in the case of one Porter he received five dollars for 
making a purchase. That he had made purchases for 
the fourth precinct, the third precinct and the sixth pre- 
. cinct. That in this case he didn’t get anything out of 
this case.” And yet the court told the jury that was 
trying this case that Congress had provided that agents 
may be paid for making these cases. We ask counsel 
for appellee to find us any place in the National Prohi¬ 
bition Act where any such thing is authorized. 

It is respectfully urged that the court should grant a 
new trial to appellant. 

JAMES A. O’SHEA, 
Attorney )or Appellant. 
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STATEMENT. 

In case No. 245,521 in the United States branch of 
the police court of the District of Columbia, John 
Smith, appellant, was charged with violating the 
national prohibition act. The information contained 
two counts. The first count charged appellant and 
one Latimer with an unlawful sale of intoxicating 
liquor. The second count charged appellant and 
said Latimer with unlawful possession of intoxicating 
liquor. The case was tried before a jury. Latimer 
was acquitted on both counts. Appellant was 
acquitted on the second count but found guilty on the 
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first count. A motion for a new trial was overruled, 
and on February 10, 1922, appellant was sentenced 
to be committed to jail for 180 days. Whereupon 
appellant appealed to this court. 

The assignment of errors are arranged in appellant’s 
brief (pp. 1 and 2) under eight points. The same 
course will be followed in this brief for appellee. 

ARGUMENT. 

Point I. 

Relating to absence of Attorney O’Shea when jury 

was Impaneled. 

Upon the arraignment of appellant on December 
15, 1921, appellant being represented by Attorney 
James A. O’Shea, appellant pleaded not guilty and 
demanded a jury trial. The case was thereupon set 
down for trial on December 22, 1921, and on that 
date continued until January 12, 1922, by reason of 
the fact that the jury had been excused finally on 
December 16, 1921. Upon January 12 the case was 
continued by agreement of counsel for Government 
and appellant (Mr. O’Shea) until January 19, 1922, 
and upon that date (January 12, 1922) the court 
announced to appellant that the jury-trial docket was 
so congested that no further continuance could be 
granted on account of the absence of attorney for 
defendants in other courts and that the case would 
have to be tried upon the calling of the case on 
January 19, 1922. As aforestated, Mr. O’Shea was 
present in court when the case was continued until 
January 19. 




On January 19, 1922, Mr. O’Shea was engaged in 
trying a case in the Supreme Court of the District 
of Columbia, and so informed Judge Hardison of 
police court about noon of that day that he would 
appear in police court as soon as he could get away 
from the supreme court; whereupon the court passed 
the case to the foot of that day’s docket and it was 
reached between three and four o’clock in the after¬ 
noon of that day, and upon the case being called for 
trial at the conclusion of the other business on the 
calendar for that day, the presiding judge in police 
court, Judge Hardison, received a telephone message 
from Chief Justice McCoy of the District Supreme 
Court that Mr. O’Shea had just finished a trial in his 
court and would be needed for some fifteen or twenty 
minutes longer. The court below thereupon sus¬ 
pended proceedings in the case for fifteen or twenty 
minutes, and upon failure of Mr. O’Shea to appear at 
the end of that time, the court below announced that 
he could suspend the trial no longer and appointed 
J. Wm. Shea, a member of the bar of the Supreme 
Court of the District of Columbia (but in no way 
associated with, related to, or connected with Mr. 
O’Shea) to represent appellant and his codefendant 
Latimer in this cause, and thereupon a jury was 
impaneled to try the case, appellant and Latimer 
being represented by said Attorney J. Wm. Shea in 
the selection and impaneling of the jury. (Record, 

p. 11.) 

At the conclusion of the impaneling of the jury and 
before any evidence had been given Mr. James A. O’Shea 
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appeared in the court below. A witness was then 
on the stand, but no evidence had been offered. Where¬ 
upon Mr. O'Shea noted an exception to the court's 
proceeding with the case. Mr. O’Shea then repre¬ 
sented appellant during the trial of the case. During 
the trial the Government was represented by Mr. 
B. J. Heffernan, special assistant United States 

attorney. 

Appellant claims that, by reason of the fact that 
Mr. O'Shea was not present when the jury was im¬ 
paneled, he was thereby deprived of his constitutional 
right guaranteed by the sixth amendment a to have 
the assistance of counsel for his defense." 

It is a sufficient answer to point out that appellant 
ivas represented by counsel and did have the assistance 
of counsel during the impaneling of the jury (Record, 
p. 11), Mr. Shea, appointed by the court, representing 
him at this time, and that throughout the trial 
proper appellant had counsel of his own choosing, 
Mr. O'Shea. 

There might be some shade or shadow of merit 
to appellant's argument on this point if the record 
showed that appellant had in any wise been preju¬ 
diced, but even appellant does not claim that he was 
not properly represented in the impaneling of the jury. 
No claim is made that Mr. Shea failed properly to 
look after appellant at this preliminary stage of the 
case. No claim is made of the existence of any 
ground of challenge that was lost by reason of the 
absence of Mr. O'Shea. No claim is made that there 
was any irregularity in the impaneling of the jury. 



No claim is made of any actual, real prejudice that 
appellant suffered. 

It is therefore submitted that there is no merit in 
this point. 

Point II. 

Relating to refusal to quash search warrant. 

The record discloses no search warrant and no 
motion to quash any search warrant. All appellant's 
brief says on this point is (appellant's brief, p. 5): 

The designation of record in this case calls 
for the search warrant, but for some reason 
it has not been supplied. 

The record was the appellant's and was presented 
and filed by him. 

It thus appears that there is nothing in the record 
or in appellant's brief that calls for a discussion of 
this point. 

Point III. 

Relating to alleged misconduct of assistant district 

attorney. 

A review of the record of proceedings during the 
trial (record, pp. 15 to 20) discloses that there is no 
basis to the claim of misconduct on the part of the 
assistant district attorney. 

Point IV. 

Relating to evidence offered under second count. 

All that appellant's brief says in support of this 
point is as follows (appellant's brief, p. 6): 

One of the facts which the Government had 
to prove was that the possession sufficient to 




convict under the second count of the indict¬ 
ment was that knowledge of the ownership of 
the liquor was had by the defendants, and 
when the witness, Rose, was on the stand he 
was asked to testify regarding his alleged 
knowledge of the ownership of the place where 
the defendants were arrested, and he stated 
that he was familiar with the place by rea¬ 
son of the fact that he had searched the house 
before, and the witness testified as to how he 
knew that a man by the name of Hunter ran 
the place. The defendants charged were Smith 
and Latimer, and Hunter was not joined. 
The entire testimony of the witness, Rose, as 
to how he knew who ran the place was im¬ 
proper. 

It thus appears from appellant’s brief that this 
point relates exclusively to the second count in the 
information. As appellant was acquitted on this 
count, the point is irrelevant. Moreover, as the rec¬ 
ord of the evidence discloses, there is no merit to the 
point, even if it was relevant in this case. 

Point V. 

“Permitting separate and distinct transactions to be 

introduced in evidence.” 

On this point all appellant says in his brief is 
(appellant’s brief, pp. 6 and 7) as follows: 

The defendant was not only tried for the 
sale on the eighth but for a previous sale, and 
for the fact that the place, when owned by 
Hunter, was searched on previous occasions. 
Surely this was not a fair and impartial trial. 
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The record fails to disclose any support for the 
claim that appellant was tried for anything other 
than the two charges set forth in the information. 
The evidence here referred to related to the second 
count and was relevant to such count. Moreover, 
as before stated, appellant was acquitted on such 
second count. 

Point VI. 

“The improper method of proving the alleged convic¬ 
tion of defendant Latimer.” 

On this point appellant says (appellant’s brief, p. 7): 

The question was asked of defendant 
Latimer, when he was on the stand, “ Have 
you ever been convicted before of selling 
liquor?” and counsel objected because his 
specific offense was not brought home to the 
attention of the witness. It has been the 
thought of counsel that the defendant should 
be advised definitely of the offense charged 
against him. 

The codefendant Latimer was acquitted. That is a 
sufficient answer to this point. How the asking of 
such a question of a codefendant who was acquitted 
could, by any theory, be prejudicial to appellant is 
not even intimated by appellant in his brief. Ob¬ 
viously, the point is without merit. 

Had Latimer been convicted or had such testimony 
related to appellant , there might be a shadow of claim 
to the relevancy of this point. Even under such 
circumstances it would be untenable. So far as im¬ 
peaching the credibility of a witness by questioning 
him about a former conviction or proving a former 
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conviction, section 1067 of the District of Columbia 
Code is conclusive. 

If the question had been asked of appellant and he 
had denied a former conviction, and then the Govern¬ 
ment sought to prove such a conviction without first 
on cross-examination having called his attention to 
the particular alleged conviction inquired about, 

i 

counsel might possibly have some ground to complain 
that the witness’s attention had not been properly 
drawn to the point. But in this case the question 
was asked not of appellant but of a codefendant who 
was acquitted. Moreover, such codefendant, upon the 
question b^ing asked, admitted that he had been 
convicted y stating (Record, p. 20), “ I did plead guilty 
before and was fined,” and upon being further ques¬ 
tioned, “Where, Mr. Latimer?” he answered “In 
this court.” And thereupon Latimer gave further 
testimony relating to such conviction. 

Point VII. 

“Attempt to impeach the witness, Smith, by the 
alleged statements made at headquarters instead 
of precinct No. 6.” 

The evidence on this point is set forth at page 18 
and page 21 of the record. Such record shows no 
error in this regard. 

Point VIII. 

“The judge’s charge.” 

The charge is set forth in full in the transcript of 
record at pages 21 to 24, and the parts thereof of 
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which appellant now complains are again set forth 
in appellant’s brief at pages 7, 8, 9, and 10. It is, 
therefore, considered unnecessary to repeat such 
charge in this brief. 

In so far as counsel complains (brief, p. 9) that the 
charge failed properly to state u what constituted 
possession ,” it is a sufficient answer to say that appel¬ 
lant was acquitted on the charge of possession. 

The comment of the trial judge upon the weight to 
be given the testimony of agents employed to en¬ 
force the national prohibition act and on the pro¬ 
priety of the conduct of such agents was proper 

comment. 

CONCLUSION. 

For the reason hereinbefore stated it is submitted 
that there was no error in the court below and that 
the judgment should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney for the United States 
In and for the District of Columbia . 

James J. O’Leary, 

Assistant Attorney of the United States 

In and for the District of Columbia . 
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